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Landmark change to Portugal’s tax treatment of 
fiduciary structures By Verónica Pisco

rimonial elements of such entities.  
Such income would be taxed as busi-
ness income, when the capital shares 
are affected to a business or profes-
sional activity as capital, on the re-
maining situations.

Stamp Duty Tax (art. 1 CIS)

The reform produced to the tax laws 
in Portugal also affected gifts.  If the 
distribution of moneys, resulting 
from liquidation, revocation and ex-
tinguishment of the trust, is done to 
someone different from the settlor, it 
will be considered a free acquisition.  
In consequence, the beneficiary of 
such gift, being resident in Portugal, 
will be subjected to 10% tax of the 
value received.

Black Listed Countries

Current list of countries, territories 
and regions with clearly more favour-
able privileged tax regimes (known 
as ‘tax heavens’), dates from 8 No-
vember 2011 (Portaria 292/2011).

(See Fig.1 on Next Page For List)

The implications of these changes at 
the Non Habitual Tax Scheme

This scheme allowed an exemption 
from paying taxes for new residents 
in Portugal for a fixed period of 10 
years, if certain conditions were in 
place.

Now, the question is how the new 
changes to the taxation of trusts in 
Portugal will affect this scheme appli-
cable to individuals resident in Portu-
gal?  Or to those who were willing to 
become residents in Portugal under 
this scheme?  The answer will de-
pend on the trust’s country of domi-
ciliation and if there is in force any 
double taxation agreement between 
Portugal and the country where the 
trust is located.
Therefore, residents under this 
scheme can still be exempt from 
tax in the following circumstances:  
 
a) they are liable to tax in another 
State that has entered into a double 
taxation treaty with Portugal.
 
b) Where there is no double taxation 
treaty in place between a given State 
and Portugal, the resident in Portugal 

The Individuals Income Tax Code suf-
fered major alterations, in Portugal, 
with effect for Portuguese residents, 
from 1 January 2015.  The new tax 
law was published on 31 December 
2014, together with the new Budget 
for 2015 and alterations to the Cor-
porate Tax Code.  In consequence, 
trusts established by Portuguese 
residents are now to be taxed for the 
first time.  Under the terms of the 
new law, any amounts distributed by 
trusts will be taxed as capital or as a 
gain.  

Capital (art. 5 CIRS)

According with the law, any amount 
paid out of a trust to Portuguese res-
idents are considered income pay-
ment, when they are not related to 
a liquidation, revocation and extin-
guishment of the trust, commencing 
1 January 2015.  This income will be 
taxed at 28%, for trusts, domiciled on 
the so called white listed countries 
and at 35%, for trusts situated at the 
so called black listed countries.

Gains/ Losses (art. 10 CIRS)

In addition, when a trust is wound 

up and the assets distributed to the 
settlor, this distribution will also be 
taxed.  However, in this case only the 
gain will be considered.  The gain/ 
loss will correspond to the difference 
between the value settled on trust at 
the outset and the value of the trust 
when its liquidation, revocation and 
extinguishment happens or when a 
deed of distribution is signed.  How-
ever, the loss will not be considered 
if the trust is situated in those coun-
tries considered tax heavens.  The 
gain will be taxed at 28%, for trusts, 
domiciled on the white listed coun-
tries and at 35% for trusts situated at 
the black listed countries.

Special Imputation (art. 20 CIRS)

It’s important to know that since 1 
January 2012, the Individuals Income 
Tax Code already predicted the taxa-
tion of income produced by trusts 
situated at the black listed countries 
(but just the black listed countries) 
considering it as being income of 
the individuals resident in Portugal, 
if those individuals hold, directly or 
indirectly, at least 25% of the trust 
or 10% of the capital shares, rights 
of vote or rights over income or pat-
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may be deemed to have been taxed 
in the other State if that State is a sig-
natory to the Convention on the Or-
ganization for Economic Cooperation 
and Development (OECD); 

c) Where the other State does not 
appear on the list concerning States 
with privileged tax regimes, clearly 
more favourable (tax heavens); 

d) Where the income is not consid-
ered to have been obtained in Portu-
guese territory.

Conclusions

These changes can have major re-
percussions for all those who choose 
Portugal as their home and hold for-
eign trusts and/or assets within the 
trust structure.  Now any trust is af-
fected, irrespective of its location.  
So, if the trust is used solely for hold-

ing a property, it will not be affected.  
Therefore, trusts can still be useful 
for estate planning purposes.  How-
ever, if a trust is used to hold funds, 
deposits, insurance vehicles or any 
activity that can produce income, 
which will be distributed during the 
person’s residence in Portugal, then 
it will be subject to tax and will no 
longer be efficient from a tax plan-
ning point a view.
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